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CaseNo.20110174-SC
IN THE

UTAH SUPREME COURT
STATE OF UTAH,
PlaintiffTPetitioner,
vs.
PATRICK ROBERT RAMIREZ,
Defendant/Respondent.

Brief of Respondent Patrick Robert Ramirez

JURISDICTION
The State of Utah appealed a pretrial dismissal of charges against Patrick Robert
Ramirez on one count of Possession or Use of a Controlled Substance, a third degree
felony, and one count of Possession of Drug Paraphernalia, a class B misdemeanor, after
the magistrate found that the State lacked sufficient evidence to establish probable cause.
After the Court of Appeals affirmed the magistrate's ruling, the State then petitioned this
Court for, and was granted, a writ of certiorari. This Court has jurisdiction to review
writs of certiorari under Utah Code Ann. § 78A-3-102(3)(a) and (5) (West 2009).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
Utah Code Ann. § 58-37-8(2)(l)(i) (West Supp. 2009)
Utah Code Ann. § 58-37a-5 (West Supp. 2009)
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STATEMENT OF THE CASE
Patrick Robert Ramirez, the Defendant and Appellee, was charged with Possession
or Use of a Controlled Substance, a third degree felony under Utah Code Ann. § 58-378(2)(a)(i) (West 2009), and Possession of Drug Paraphernalia, a class B misdemeanor
under Utah Code Ann. § 58-37a-5 (West 2009). After the State failed to produce
sufficient evidence for the magistrate to find probable cause at the preliminary hearing,
Mr. Ramirez was not bound over for trial, and the charges were dismissed. (R. 36.) The
State appealed the magistrate's decision, and in a majority decision the court of appeals
affirmed the magistrate's dismissal. State v. Ramirez, 2010 UT App 373, *4.
STATEMENT OF FACTS
While incarcerated in Washington County Jail, Mr. Ramirez was overheard by a
jailor asking a female to go and retrieve a glass pipe from a motel room he had previously
occupied. (R. 41 at 6:19-20.) At that point the jailor contacted Washington County's
Drug Task Force. (R. 41 at 7:1-8:9.) The jailor then asked Mr. Ramirez to speak with
someone with the task force because the task force wanted to search the motel room
without Mr. Ramirez present. (R. 41 at 8:18.) Mr. Ramirez complied, and while
incarcerated some 12 miles away from the motel room, the drug task force performed a
warrantless search of the room, which they justified by keeping the incarcerated Mr.
Ramirez on the phone while the search of the room took place. (R. 41 at 12:4-13:18.)
After the police recovered the unused pipe, they requested consent from Mr. Ramirez to
search the rest of the motel room. (R. 41 at 13:19-14-3.) Mr. Ramirez, believing that the
2
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unused pipe was the only item of police interest in the room, consented to an officer's
request, over the phone, to search of the rest of the motel room, whereupon a small bag
with trace amounts of methamphetamine and paraphernalia were discovered. (R. 41 at
14:5-19, 18:18-22.) On cross examination, an officer who was present during the search
conceded that numerous individuals had access to the interior of the motel room,
including the manager, housekeeping, or anyone else with a key to the room. (R. 41 at
23:9-14.)
Magistrates Ruling
In his order denying the bindover of Mr. Ramirez, the magistrate stated that his
decision was made from the evidence presented, the applicable statute, and current Utah
case law. (R. 36.) Based on the above information, the magistrate decided that the State
did not produce evidence that could support an inference that Mr. Ramirez was in
possession, or even aware, of the residue and other paraphernalia, and as such, could not
have had the requisite intent to exercise control or dominion over them. (R. 36-37.)
Court of Appeals' Decision
The court of appeals affirmed the magistrate's ruling, and held that because the
State failed to introduce evidence supporting all the elements of constructive possession,
any contentions the State made in regard to constructive possession would be speculation

1 The magistrate's decision is available in Petitioner's Brief Addendum B
2 The court of appeals' decision is available in Petitioner's Brief Addendum A.
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rather than inferences supported by the evidence. State v. Ramirez, 2010 UT App 373U,
*l-2.
SUMMARY OF THE ARGUMENT
It is a magistrate's duty at the preliminary hearing to ferret out groundless and
improvident prosecutions. It is appropriate, and necessary, for the magistrate to dismiss a
case for lack of probable cause when the charges are not supported by evidence presented
by the State that could lead to a reasonable inference that the accused committed the
offense. It was for this lack of evidentiary support that the magistrate correctly dismissed
the charges against Mr. Ramirez.
Contrary to the State's position, the standard for probable cause, albeit lower than
the standard of beyond a reasonable doubt or even a preponderance of the evidence, is not
so low that the prosecution can simply step over it in order to bindover a defendant for
trial. The State must produce believable evidence of all the elements of the crime
charged. The State fell short of this requirement when they failed to produce evidence,
from which a reasonable person could infer, that Mr. Ramirez possessed the drug
paraphernalia or that he intended to exercise dominion over the items.
The State claims that the magistrate sifted or weighed the evidence, which Mr.
Ramirez acknowledges would be prohibited in a preliminary hearing. However, a
magistrate cannot sift or weigh evidence that the State has failed to introduce. It was this
missing evidence that caused Court of Appeals to uphold the magistrates ruling.
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ARGUMENT
A. The court of appeals correctly affirmed the magistrate's refusal to
bindover Mr. Ramirez when the State failed to introduce evidence
of all elements of the crimes charged.
The court of appeals affirmed the magistrate's ruling at Patrick Robert Ramirez's
preliminary hearing dismissing the charges against Mr. Ramirez. The majority agreed
with the magistrate that the State's evidence was insufficient to support a reasonable
inference that Mr. Ramirez was in possession of the drug residue and paraphernalia,
which was discovered by police in a motel room that Mr. Ramirez had previously
occupied. Ramirez, 2010 UT App, at *3.
This Court, in State v. Virgin, 2006 UT 29, % 19-20, 137 P.3d 787, stated that at a
preliminary hearing "the probable cause standard does not constitute a rubber stamp for
the prosecution but, rather, provides a meaningful opportunity for magistrates to ferret
out groundless and improvident prosecutions . . . Under the probable cause standard, the
prosecution has the burden of producing at the preliminary hearing "believable evidence
of all the elements of the crime charged"", (quoting State v. Clark, 2001 UT 9, ^ 15, 20
P.3d 300). Furthermore, even though the probable cause standard is low for a preliminary
hearing, the magistrate may decline to bindover if the prosecution fails to present
sufficiently credible evidence on at least one element of the crime, or if they fail to
provide more than a basis for speculation instead of reasonable belief. Id. at f 21 (citing
Clark, 2001 UT 9, ^ 15, 20 P.3d 300 and State v. Hester, 2000 UT App 159,ffif14-17, 3
P.3d 725).
5
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The State's argument mischaracterizes the court of appeals' majority decision to
affirm the magistrate's ruling. It contends that the magistrate and the court of appeals
required them to preclude all reasonable alternative inferences or hypotheses. (Pet'r's Br.
15.) It has also highlighted the magistrate's dicta that states "[e]very reasonable inference
from the evidence" was that Mr. Ramirez "did not know of the presence of the drug
residue and paraphernalia." (Pet'r's Br. 5 (quoting portions of the magistrate's order
denying bindover).) Although the magistrate did mention this in his order, he clearly
stated that his decision was based on the lack of evidence that could support a reasonable
inference that Mr. Ramirez intended to exercise control over the drug residue and
paraphernalia. See (R. 36.) The court of appeals echoed this reasoning when they held
that the State failed to introduce evidence that spoke of Mr. Ramirez's relationship to the
drugs that were found. Ramirez, 2010 UT App 373U at *2. In particular, the court of
appeals' majority opinion stated that missing from the State's case against Mr. Ramirez
was "evidence showing the nature and character of the motel, or of the Defendant's room
in particular, and the exclusivity of his control and access." Id. at *3. Absent such
information, the magistrate and court of appeals would be forced to speculate about
Ramirez's relationship to the drug residue in the bag, which does not suffice for a
Defendant to be bound over. See Hester, 2000 UT App 159, atfflf14-17, 3 P.3d 725
B. Mr. Ramirez was not in constructive possession of the controlled
substance or drug paraphernalia because there was no evidence that he
intended to exercise control over the drug residue and paraphernalia
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Because Mr. Ramirez was incarcerated at the time of the search, the State could
only argue that Mr. Ramirez was in constructive possession of the items found in the
motel room. (R. 41 at 5:19, R. 36.) This Court explained that constructive possession
occurs "when there [is] a sufficient nexus between the defendant and the drugs or
paraphernalia to permit a factual inference that the defendant had the power and intent to
exercise control over the drugs or paraphernalia." State v. Layman, 1999 UT 79, % 15,
985 P.2d 911 (citing State v. Fox, 709 P.2d 316, 318 (Utah 1985) (emphasis added).
The State reasons that because Mr. Ramirez had, among possible countless others,
rented the motel room in which the contraband was found, it was somehow reasonable to
infer that it was he who was in possession of the contraband found in the wastebasket.
See (R. 41 at 27:2-9.) However, in an analogous case, where the court of appeals held that
cocaine found in the back seat of a defendant's vehicle was insufficient on its own to
show a nexus between the defendant and the cocaine. State v. Salas, 820 P.2d 1386, 1388
(Utah App. 1991). The court of appeals stated that "[a] sufficient nexus is not established
by mere ownership and/or occupancy of the premises upon which the drugs were found .
.. especially when occupancy is not exclusive." Id. (quoting Fox, 709 P.2d at 319(inner
quotations omitted)).
Ultimately, the State bore the burden to produce evidence that Mr. Ramirez was in
constructive possession of the contents of the motel room at the preliminary hearing.
Among such evidence should have been facts to support a sufficient nexus between Mr.
Ramirez and the contraband to satisfy the requirements of constructive possession. See
7
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Layman, 1999 UT 79 at f 15, 985 P.2d 911. But the State's only evidence to support this
nexus was that Mr. Ramirez had rented the motel room at some point: no evidence was
offered of how long ago he had rented the room, how long he rented it for, whether he
rented the room alone, etc. (R. 41 at 33:19-22.) Not only did the State fail to produce
such evidence, but, in fact, the officer's preliminary hearing testimony conceded that
since Mr. Ramirez's incarceration, it was likely that he was not the only person with
access to the motel room; his testimony indicated that numerous people, including
individuals not associated with the motel, probably had ready access to the motel room.
(R. 41 at 6:19-20, 23:11-14.)
To bolster its argument at the preliminary hearing, the State used an analogy that,
if the magistrate did not find that Mr. Ramirez was in constructive possession of the
contraband:
any time an officer pulls someone out of a car and puts them into handcuffs
he no longer has power to possess anything in that vehicle, so anything they
find in that vehicle can't be chargeable to that person because they no
longer have power to exercise control over that. (R. 41 at 31:15-19.)
This analogy can only apply to the facts of this case if the following are also added to the
hypothetical: The police arrested the defendant when he was away from his vehicle, and
any number of other people had access to the vehicle before and after the police arrested
the defendant. Aside from such an analogy not passing muster under the Salas criteria, it
also highlights Mr. Ramirez's assertion that the State did not produce evidence that could
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support a reasonable belief that Mr. Ramirez possessed the contraband. See Salas, 820
P.2datl388.
Finally, the State argued that because Mr. Ramirez said that he had a drug problem
it can be inferred that the drug residue and paraphernalia belonged to him. (Pet'r's Br. 5.)
However, this spontaneous statement also illuminated that Mr. Ramirez injected drugs
and did not smoke them. (R. 41 atl6:8-14.) The fact that Mr. Ramirez stated that he
injects, not smokes, methamphetamine does not lead to an inference that Mr. Ramirez
possessed drugs and paraphernalia designed to be smoked, even when viewed in a light
most favorable to the prosecution. See Salas, 820 P.2d at 1389 (holding that spontaneous
statements by a defendant indicated he did not know about the drugs with which he was
being charged with possession).
CONCLUSION
Based on the foregoing argument, Mr. Ramirez respectfully requests this court to
affirm the decision of the magistrate and uphold the dismissal of the charges against him.

DATED this 25th Day of June, 2010.

Trevor Douglas T^
Attorney for Appellant/Defendant
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